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METO4 ®UHAHCOBOIO MNPABA B UCJTAMCKUX CTPAHAX

AHHOTauums. B cTatee uccaenyercss MeToq pHaHCOBOIro rpasa B UCaMCKUX CTpaHax, KoTo-
PbIVi paccMaTpuUBaeTCs Kak COBOKYMHOCTb PESIMIMO3HO-UMIEePaTUBHbIX Y AUCIO3UTUBHbBIX CIIOCO60B
rpaBoBOro PEeryanMpoBaHusi OOLECTBEHHbIX OTHOLUEHWUN, BO3HUKAKOLMX B rpoyecce ¢opmMmupoBa-
HUSI, pacrpenesieHnss u NCroib30BaHus rybmyHbiX ¢OHAOB. ABTOPbLI PACKPbLIBAIOT YHUKAJIbHYHO
npupoay AaHHOro MeToza, COYETAaloLLYI0 XXECTKME 3arnpeTsl LapvaTta (puba, rapap, mavicup), obs3a-
TeJIbHbIE MPEANICaHns (3aKsT) U [O3BOJIEHWS, a TakKXe MMOKOCTb, JOCTUraeMyo Yepes3 UaKTUXad,
BbI6Op Mma3sxaba n ¢erBbl. Ocoboe BHUMaHWE yAEeNISIETCS POJIN LLUaPUAaTCKNX COBETOB KaK crieyu-
hr4ecKoro rnpaBoBOro UHCTPYMEHTA HaA30pa, a Takxe nepapxm UCTOYHUKOB, r4e Pesurno3HbIe
HOPMbI YMEIOT MNPUOPUTET HaL CBETCKMM 3aKOHOAAaTesbCTBOM. [enaetcsi BbiBOA, YTO METoh u-
HaHCOBOIro npaBa B UC/IaMCKUX CTpaHax fnpeacTaB/iseT cobovi CUHTE3 B/IaCTHO-UMIepaTuBHOro
BO3[ENCTBUS Y PESTMMNO3HO-ITUYECKUX HOPM, YTO OT/INHAET €ro Kak OT Cyrybo uMmnepaTuBHbIX, Tak
M OT ANCMO3UTUBHbBIX METOLOB CBETCKUX MpaBOBbIX CUCTEM.

KmodeBble cnoBa: MeTof (hyHaHCOBOIoO Mpasa, NCAaMCKue CTpaHsbl, Lapvart, banT-asib-marn,
3aKAT, Bakg, CyKyK, NCaMCKU GaHKUHI.
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Annotation. The article examines the method of financial law in Islamic countries, viewed as
a set of religiously imperative and dispositive means of legal regulation of social relations arising in
the process of formation, distribution, and use of public funds. The authors reveal the unique nature
of this method, combining strict Sharia prohibitions (riba, gharar, maysir), mandatory prescriptions
(zakat), and permissions, as well as flexibility achieved through ijtihad, choice of madhhab, and
fatwas. Special attention is paid to the role of Sharia supervisory boards as a specific legal instrument
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Metopn uHaHCOBOroO npaesa B UCNAMCKUX
CTpaHax pacKpbiBaeTCst Yepes3 NOHMMaHNEe Toro, Kak
MMEHHO HOPMbI LapuaTta U CBETCKOrO 3aKoHoda-
TeNbCTBa BO3AENCTBYIOT Ha OOLECTBEHHbIE OTHOLLE-
HUS, cocTaBnslowme npegMeT hrHaHCOBOro npasa
[9, c. 14]. Ecnn npegMeT OTBEYAET Ha BOMPOC «4TO
PErynmpyeTcs?», TO METOL Ha BOMPOC «KakMM CMno-
CcoBOM?» N «C WNCMONb30BaHMEM KakKuX MNpaBOBbIX
cpeacTts?» [11]. B ncnamckon npasoBon OOKTpUHE
MeToa (PMHAHCOBOro npasa NMpPUoBGpeTaeT yHMKasb-
Hbl€ YepThbl, MOCKOSIbKY OH HEPAa3pPbIBHO CBA3aH C pe-
JINMO3HO-3TUYECKMMY NPUHLMNAMU, BbITEKAKOLLMMUN

13 KopaHa, CyHHbI 1 chukxa [14, c. 224]. o ceoei cy-
TV MeTog (PMHAHCOBOIO NpaBa B MCIAMCKUX CTPaHax
ABSIIETCS UMMNEPATUBHBIM (BIACTHO-0653bIBAIOLLUM),
4YTO CONMXXAET ero ¢ MeETOAOM (pbMHAHCOBOro Npasa B
POMaHO-repMaHCKON NpaBoBOl CeMbe, rae rocynap-
CTBO B NMUE YNOMHOMOYEHHbLIX OpraHoB (banT-anb
-Mas, Kas3Ha4emncTBo, Hanorosble CNyx6bl, WwWapuar-
CKMe COBEThbl) yCTaHaBivMBaeT o06s3aTesibHble )15
BCEX Y4YaCTHUKOB npasuna opmMnpoBaHuns, pacnpe-
OENEeHUs 1 MCMNONb30BaHNA Ny6nnyHbIX (HOHAOB [6,
c. 287] OgHako UMNepaTnBHOCTL 34EeChb He ABNSAETCS
CBETCKMM NPOX3BONIOM roCyfapcTBa, a NponcTeKkaeT
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13 6OXXeCTBEHHOIO Npasa, rocygapCTBO BbICTyNaeT
He TBOPLIOM MpaBuil, a UX XpaHuTenem u UCMoJHU-
Tenem. NoaTomMy MeToA hMHAHCOBOMO Npasa ncnam-
CKMX CTpaH MOXHO OMNpefennTb Kak penurno3Ho-
UMMNepaTUBHbIN BNacTHble NPeanMcaHns onMparoTcs
He TOJIbKO Ha aBToOpUTET MyOANYHON BNacTu, HO
N Ha CBSILLEHHBIN XapakTep PerynmpyemMbiX HOPM
[3, c. 188].

KnioueBast 0cobeHHOCTb MeToaa (hHaHCOBOIMO
npasa B UCIaMCKNX CTPaHax 3ak/Ilo4aeTCH B TOM, YTO
OH co4eTaeT B cebe ABa, Ha NepBbI B3NS4, NpoTu-
BOMOMOXHBIX Havana, >XECTKY0 MMMNePaTUBHOCTb U
rMBKOCTb, JOCTUraeMyto Yepe3 MexaHU3Mbl NOpKTU-
xapa n ¢etB. C ogHoM CTOPOHbI, hyHAaMeHTabHble
3anpeTbl (pnba, rapap, marncup) [8, c. 55] n o6a3an-
HOCTU (3aKAT, COBMOAEHNE KOHTPAKTOB) ABMSAIOTCS
abCONOTHLIMA 1N HE NOANEXaT U3MEHEHMIO HU 3aKO-
Hopartenem, Hu cyaeén [10, c. 179]. C ppyron cTo-
POHbI, METOR, OOMYCKaeT ONPeAenEHHYIO BapuaTme-
HOCTb B pamKax A03BOJIEHHOMO 4Yepe3 Bbibop Ma3xa-
6a (NpaBoBoOW LWKONbI), N3gaHne GeTBbl MO HOBbIM BO-
npocamM 1 UCMONb30BaHVE MPaBOBbIX KOHCTPYKLWIA,
He npoTtuBopeydawmx KopaHy. B atom nposiBnsieTcs
AnanexkTnyeckoe eguHCTBO CTabunbHOCTU (HEM3MEH-
HOCTb NPWHUMMNOB) 1 UuHaMu3Ma (aganTaums K MeHs-
IOLLUMCH S3KOHOMUYECKIM ycnosusam). Cnocobbl npa-
BOBOrO PEeryMpoBaHns B pamkax metoga mHaHco-
BOrO npasa MCNaMCcKuX CTpaH TpaguLMOHHO Bbige-
NAKOTCA TPU OCHOBHBIX: 1) 3anpeT (xapam); 2) 403BO-
neHue (xansnb); 3) npegnncanune (papa nnm Bagxunob).
3anpeT sBnseTcss Hanbonee SPKUM NHCTPYMEHTOM,
OaHHbI crnocob nMpsiMoO 3anpeLlaer ydactue B u-
HaHCOBbIX Ornepaumsx, cogepXallmx puby (ccygHbiin
NPOLIEHT), rapap (Hpe3MepHyHo HeONPEeaenEHHOCTb) 1
Mancup (asapTHble urpbl) [4, c. 119]. 3anpeTt nmeet
He TONMbKO OpUONYeCcKne NocnencTeus (HegencTeu-
TENbHOCTb CAENKW, U3bATUE HE3AKOHHOro A0X0Aa),
HO u penurnosHble (rpex) [5, c. 213]. [Jo3BoneHne
Kak cnocob hrHaHCOBO-NPAaBOBOro peryaMpoBaHus
03Ha4aeT, YTo BCe (DUHAHCOBbIE OTHOLLEHNS, NMPSIMO
He 3anpeLLéHHble apraToMm, B NPpUHLMNE JonycTu-
Mbl, OOHAKO MPUMEHSETCA BaXKHbI KPUTEPUIA, OHU
He [OMKHbl BECTU K HecnpaBenMBOCTU (3Y/ibM)
N [OSHKHbI cnocobcTBoBaThb 0O6LLECTBEHHOMY 6na-
ry (macnaxa). lNpegnucaHne pacnpocTpaHseTca Ha
0bs13aTeNIbHbIE NNATEXN (3aKAT) 1 cobntogeHne goro-
BOPHbIX ycnosui [12, c. 695].

BaxkHoi cocTasnsatowen metoga h1HaAHCOBOIO
npaeBa B MC/AMCKUX CTpaHax SBASETCA MEXaHU3M
LapuaTcKoro Hagsopa Kak crneunduyeckuin npaso-
BOW MHCTPYMEeHT [1, ¢. 207]. B oTnn4me ot CBETCKOro
bHaHCOBOro npasa, rge KOHTPOMb OCYLLECTBIS-
0T TOJIbKO FOCYAapPCTBEHHble OpraHbl, B MCNAMCKMX
CTpaHax MeTod (hUHaHCOBOro npasa npegycmarpu-
BaeT oba3aresibHoe Hanuyme LapuaTCKuUX COBETOB
(kOMWUTETOB) MpY UeHTpasibHbIX 6aHKax, UCIamMCKmnx
6aHkax M (UHAHCOBBIX WHCTUTyTax. OTW COBETHI

AaloT heTBbl O COOTBETCTBMM (PMHAHCOBbLIX NPOOYK-
TOB W onepauuin Hopmam wucnama, 410 npugaét
NpPaBoBOMY PerynnpoBaHnio AOMNOMHUTENbHbBIN pPenu-
rMMO3HO-aBTOPUTETHBIN Crnon. HapylueHue nx 3aknto-
YEHUN MOXXET He BfeYb agMUHUCTPATUBHON OTBET-
CTBEHHOCTU, HO BEOET K NoTepe JOBEPUsi CO CTOPO-
Hbl MYCYNbMaHCKUX KJINEHTOB U, KaK cneacteue, K
3KOHOMUYECKMM CcaHKumaMm [7, c¢. 160]. Ewé ogHa
0COBEHHOCTb MeToAa (MHAHCOBOrO npasa B WUC-
NIaMCKNX CTpaHax siBASETCA pasBMToe NPUMEHEHME
AOroBOPHO-NPaBOBOro crnocoba uHaHCOBO-NMPaBo-
BOro perynnposaHus. Hanpumep, KOHTpakTbl Myaa-
paba, mywapaka, Mypabaxa, ng>xapa nosy4arot Hop-
MaTUBHOE 3aKpenfeHne B crieymasbHbIX 3aKoHax, a
ux cobniogeHne NPOBEPSETCHA Kak rPakgaHCKUMU
cyoamu, Tak U apuartckymmn cosetamu [2, c. 39).
MpuHY>XOeHne K WCMOMHEHWI0 TakuUX KOHTPAKTOB
OCYLLECTBNAETCA Yepe3 rocynapCTBEHHYIO cyneb-
HYIO CUCTEMY, Y4TO NPUZAET UM NyGNYHO-NPaBOBYHO
npupoay. Metoa chnHaHCOBOro nNpasa B UCAAMCKUX
CTpaHax TakXe XapaKTepu3yeTca NPUHLMMNOM CcTap-
LWMHCTBA nepapxmm UCTOYHUKOB MpU paspeLleHnn
Konnusuii. Ecnm cBeTCcKoe 3akoHOoOAaTeNbCTBO MpPOo-
TnBopeunt KopaHy unu goctoBepHor CyHHe, npuo-
puUTET OTAAETCH NocnegHM. OTO CO30AET yHUKasb-
HYIO NPaBOBYIO CMTyaLUio, KOrga 3akoHoAaTe b CBSA-
3aH PenUrno3HbIMM HopMamu, a METOA MPaBoBOro
perynmpoBaHuns BKIKOHAET MEXaHU3MbI MPOBEPKM 3a-
KOHOB Ha COOTBETCTBUE LapuaTy (Hanpumep, Yyepes3
®depepalnbHblil KOHCTUTYLUUOHHBIR cya B NakncTaHe,
KOTOpPbI UMEET B CBOEM COCTaBe Cyden-liapuaTtu-
CTOB, N 4Yepe3 COBET CTPaXKel KOHCTUTYUMU B
WpaHe) [13, c. 7].

Taknm 06pa3oM, CyLLHOCTb MeTopa (hUHAHCO-
BOr0O npaBa B UCNAMCKMX CTpaHax 3akovyaeTcs B
B/TACTHO-UMMNEPATUBHOM, PEMIMO3HO-06YCNOBIEH-
HOM BO3AENCTBUM Ha (PMHAHCOBbLIE OTHOLLEHUS, OCY-
LLEeCTBNSEMOM Yepes3 CUCTEMY 3anpeToB, A03BOfe-
HUIA 1 NpeannCcaHnin, 3aKpennéHHbIX B Luapuare u pe-
ann3yeMbIX KaK rocygapCTBEHHbIMU OpraHamu, Tak
N UHCTUTYTaMu pPenurnosHoro Hagsopa [1, c. 209].
OTO0T MeToA (hMHAHCOBO-NPAaBOBOro PerynMpoBaHns
He ABnsieTCa Ccyrybo umnepaTvBHBIM WU Anano3u-
TUBHbIM, OH CUHTE3UPYET B cebe 3anemMeHTbl 060KX
UMMNepPaTUBHOCTbL NyGANYHOMO Npasa C cakpanbHON
CaHKUMen n JoroBopHy0 cBobofdy 4acTHOro npasa,
OrpaHNYeHHY0 BOXKeCTBeHHbIMY pamKamu. Bes no-
HUMaHUs 3TON FTMOPUOHON, PENNIMO3HO-MMEpPaTnB-
HON CYLIHOCTW HEBO3MOXXHO afeKBaTHO WHTepnpe-
TNpOBaTb HU OKOXXETHbIE, HW HaNoroBble, HN GaH-
KOBCKME OTHOLLEHVSI B UCNaMCKUX cTpaHax. Metop
chrHaHCOBOro Npasa 3TO He NPOCTO Habop NPUEMOB
1 CcnocoboB, 3TO BblpaXXeHne LeSIOCTHOro NCNaMcKo-
ro MMPOBO33peHns, rae prHaHcoBas AeaTeNbHOCTb
ABNSAETCS YacCTbio Cny>keHus bory n obLecTsy.

Meton uHAHCOBOrO npaeBa B WCNAMCKUKX
CTpaHax - 3TO COBOKYMHOCTb Pefiurmo3Ho-umMnepa-
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TUBHbIX (PENUIMMO3HO-3TUYECKNX N BNACTHbIX Mpen-
nMcaHni), QMano3nTNBHbBIX CNOCOO0B (NpaBoBbIX pe-
KOMeHAauuin, NpaBoBbIX NOOLLPEHNIA, NPaBOBbLIX CO-
rnacoBaHnii, JOrOBOPHO-MPaBoOBbIX crnocobos) du-
HaAHCOBO-MPaBOBOro pPerynMpoBaHns O6LLEeCTBEH-
HbIX OTHOLUEHUA B WCNaMcKmx cTpaHax. Metog
hMHaHCOBOro npaea B UCNAMCKUX CTpaHax HOCUT
pPenurnosHo-nMnepaTmBHbIN xapakTep. locygapcTso
BbICTYMA€ET He TBOPLIOM, & XPaHUTENIEM N UCMONHNTE-
nemM B60XXEeCTBEHHbIX YCTaHOBNEHWN, 3aKpPenaEHHbIX
B KopaHe n CyHHe. OcHOBY MeTofa COCTaBASHOT
Tpy cnocoba NpPaBOBOro pPerynMpoBaHus: 3anpet
(xapam), B OTHOWeEHWM pubbl, rapapa, Mamncupa;
npegnucadune (papg) B OTHOLLEHNM 3aKATa U BbINOJ-
HEHVs1 OrOBOPHbBIX YCNOBUIA; OO3BONEHNE (Xanssb)
ONA BCEX OCTasbHbIX (PMHAHCOBLIX oOrnepaunii, He
npoTMBopeYaLLmx wapunaty. Knoyesas 0CoO6eHHOCTb
MeTofda sBNsSeTca 0b6s3aTeNlbHoe Hanuyue Lwapuat-
CKNX COBETOB, Aalowmx )eTBbl O COOTBETCTBUU (hu-
HaHCOBbLIX NPOAYKTOB 1 onepauuii HopmMam ucnama.
MeTopn, codeTaeT XECTKYIO MMNepaTnBHOCTbL hyHaa-
MEHTaJIbHbIX 3anpeToB M MOKOCTb, OOCTUraemyto
Yyepe3d MexaHu3Mbl UoKTMXapa, Bblbopa Masxaba
n n3gaHua ¢ets. Takke MeToh BKYaAeT creuu-
hryeckme cnocobbl: NpaBoBble PEKOMEHAAUNN (3TK-
YeCKne HOPMbI), NPaBOBbIE MOOLLPEHMS, NPABOBOE
cornacoBaHue (MexxpyHapoaHble nnatgopmbl) 1 goO-
roBOPHO-NPaBoBoi cnocob (akuenT npasun Lmudpo-
BbIX nnatcgopm). Takum obpaszom, MeToq hUHaHCO-
BOIrO Npasa B NCNaMCKMX CTpaHax NpeacTaBfseT co-
60l CMHTE3 BNAaCTHO-UMMNEPAaTUBHOIO BO3AENCTBIUSA U
PENNIMO3HO-3TUYECKNX HOPM, YTO OT/IMYAET ero oT
kak cyrybo mmnepartuBHbIX, TaK U OUCMO3UTUBHbIX
METO0B CBETCKMX MPaBOBbIX CUCTEM.
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